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Chapter 1 1

From #posts to #penalties: 
Understanding the Legal 
Framework for Social Media 
Influencers

Hausfeld Demica Kaur Nettleford

Greg Lascelles

primary objective is to ensure that commercial content is 
clearly identified for the consumer and complies with adver-
tising standards, to ensure that consumers always know when 
they are being advertised to and can make informed decisions.  
The guide outlines several rules for making ads transparent, 
including but not limited to the following:

 ■ Any promotional content must include an upfront 
and clear disclosure.  Terms such as “Ad”, “Advert”, 
“Advertisement” or “Paid Promotion” should be used, 
depending on the platform.  The disclosure must be visible 
without requiring users to click “more” or scroll down.

 ■ Influencers must not present paid promotions as their 
own independent opinions if they have received incen-
tives like payment, free products or other perks. 

 ■ Disclosures should appear at the beginning of posts, 
not hidden in the middle or end of lengthy text, to help 
consumers immediately recognise the commercial 
nature of the content, regardless of how long the post is.  
The disclosure must be part of the main content, such as 
the first few lines of a social media post or video.

The guide also makes clear that both influencers and the 
brands they work with are responsible for ensuring that proper 
disclosures are made.  This shared responsibility helps main-
tain compliance with both the ASA’s guidelines and the CMA’s 
consumer protection laws.  Brands should provide influencers 
with clear guidelines on how to disclose ads, and influencers 
must comply by incorporating the disclosures correctly.

The ASA’s Non-compliant Social Media Influencers List

The ASA has a track record of taking action against brands 
and influencers for breaching the CAP Code by publishing 
misleading or undisclosed promotional content through 
failing to clearly label paid partnerships.  The ASA introduced 
its Non-compliant Social Media Influencers List in June 2021 to 
address repeated breaches of the CAP Code by influencers.  The 
list names influencers who have consistently ignored warn-
ings from the ASA and failed to label advertisements appro-
priately, misleading consumers about the commercial nature 
of their posts.  Influencers are given an opportunity to rectify 
the issue, either by removing the post or editing it to add the 
appropriate hashtag to indicate that it is a paid promotion.  
Failure to comply with the warnings or to provide assurances 
to the ASA that future content will comply with advertising 
regulations will result in an influencer being added to the list.  
Actress Jacqueline Osborne and reality TV personality Scott 
Timlin are amongst the online influencers that have been 
named for neglecting to include clear labels on paid-for posts, 

Introduction
Over the past decade, the rise of online influencers has 
reshaped the global marketing landscape.  From YouTube  
creators in the early 2010s to today’s mega influencers 
commanding millions of followers across platforms like 
Instagram, TikTok, YouTube and X, the influencer commu-
nity has grown rapidly.  This growth has also transformed 
how businesses approach advertising.  Businesses are increas-
ingly opting for influencer marketing as the primary way to 
promote their brands, products and services.  From 2019 to 
2023, spending on influencer marketing in the UK increased by 
more than £540 million,1 highlighting its growing significance 
as a key component of brands’ overall marketing strategy.  
This increase highlights how fundamental influencers have 
become in reaching and engaging consumers effectively.

The expansion of influencer marketing does bring with it 
complex legal and regulatory challenges.  The close collabo-
ration between influencers and brands blurs traditional lines 
between organic content and paid promotion, raising crit-
ical questions about transparency, accountability and compli-
ance with existing laws.  Several legal and regulatory frame-
works have emerged to address these challenges and provide 
guidance for influencers and brands.  In this chapter, we will 
explore how the legal and regulatory framework governing 
influencer marketing in the UK operates in practice, and 
consider whether the current legal frameworks adequately 
address the complexities of influencer marketing. 

Advertising Standards and the CAP Code
In the UK, the Code of Non-broadcast Advertising and Direct 
& Promotional Marketing (the “CAP Code”) is one of the key 
components of advertising regulation.  Although the CAP 
Code is not legally binding, it carries significant weight in 
the marketing industry and breaching the Code can result in 
serious consequences imposed by the Advertising Standards 
Authority (“ASA”), including public rulings, ad removal/
bans and referrals to other regulatory bodies such as Trading 
Standards and the Competition and Markets Authority 
(“CMA”), who have the ability to impose more serious sanc-
tions such as fines. 

Influencer’s Guide to Making Clear That Ads Are Ads

The ASA’s guide, “Influencer’s Guide to Making Clear That Ads 
Are Ads”, which has been prepared in conjunction with the 
CMA, provides clear, actionable guidance for influencers 
and brands involved in social media marketing.  The guide’s 
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and the influencers to ensure better compliance in the future, 
including clear guidelines for influencers on using proper 
hashtags to disclose promotional content, such as #supplied-
bybrand, #fornitodabrand or #advertisingbrand, to prevent 
misleading practices.  Additionally, the AGCM recommended 
that brands include penalty clauses in contracts with influ-
encers and agencies to enforce transparency in advertising.

In 2023, the AGCM fined Balocco and Chiara Ferragni (an 
influencer) for misleading consumers about a charity-related 
promotion.  The promotion, which suggested that purchasing 
a co-branded “Pandoro Pink Christmas” would contribute to a 
charitable donation to a hospital, was found to be deceptive, as 
the donation had already been made months earlier.  The AGCM 
fined the companies involved over €1 million for misleading 
commercial practices, as the campaign falsely led consumers to 
believe their purchases would directly impact the donation.

These cases serve as a reminder that both brands and influ-
encers share the responsibility for complying with advertising 
regulations.  Taking action against high-profile breaches sends 
a strong message that non-compliance not only risks reputa-
tional damage, but also regulatory or judicial intervention.  
These rulings highlight the growing importance of transpar-
ency and compliance in influencer marketing, particularly as 
social media platforms become central to advertising strategies.

The CAP Code and financial products

The Code provides specific guidance on marketing products 
and activities that can significantly affect consumers’ health, 
safety and financial well-being.  Financial products and advice 
fall under this category, with stricter regulations in place to 
deter breaches, which can lead to severe penalties.  Financial 
influencers, or “finfluencers”, are social media creators who 
share advice and insights on personal finance, investments and 
wealth management.  In the UK, their activities face growing 
scrutiny, especially with the rising popularity of high-risk 
investments like cryptocurrencies.  Recent regulatory updates 
include stricter rules for financial promotions under the FCA’s 
guidance, effective October 2023, which require all crypto- 
asset promotions to be approved by FCA-authorised firms to 
ensure transparency and adequate risk disclosure. 

Finfluencers must comply with both FCA rules and the 
Financial Services and Markets Act 2000 (“FSMA”), along-
side the Code, when promoting financial products or services.  
Non-compliance can lead to serious consequences, as seen 
in a recent FCA case against nine finfluencers charged with 
promoting an unauthorised foreign exchange trading scheme 
on social media.8  They faced charges under Section 19 of 
FSMA9 for breaching the General Prohibition and/or Section 
21 for communicating unauthorised financial promotions, 
both punishable by fines and/or up to two years’ imprison-
ment.  This case highlights the FCA’s dedication to protecting 
consumers from misleading or unregulated advice while 
emphasising the need for financial promotions to be clear, fair 
and not misleading.  In October 2024, the FCA confirmed that 
it was questioning, under caution, 20 finfluencers who may be 
illegally promoting financial products, and that it had issued 
38 alerts against social media accounts operated by finflu-
encers which may contain unlawful promotions.10  This is yet 
another example of the FCA’s ongoing efforts to address poten-
tially unlawful and deceptive practices, particularly those 
that could harm young and vulnerable audiences.  The regula-
tory framework aims to balance empowering consumers with 
financial literacy and safeguarding them from potential harm 
caused by unqualified practices.

despite being contacted by the ASA.  The list serves as both 
a public record of non-compliance and a deterrent for others 
in the industry.  Being named on the list results in enhanced 
monitoring of the influencers’ content and collaboration with 
social media platforms to enforce compliance, including the 
removal of offending posts.  This proactive measure highlights 
the ASA’s commitment to upholding transparency and fairness 
in influencer marketing to ensure that consumers can distin-
guish between authentic content and paid advertisements.

Rulings against influencers and brands

The ASA has also held brands accountable for non-compliance 
when working with influencers.  In August 2024, the ASA 
issued rulings against the nutrition companies Huel and Zoe 
due to their failure to disclose key commercial relationships in 
influencer marketing campaigns featuring Steven Bartlett, a 
well-known entrepreneur and investor.  Mr Bartlett, who is a 
director of Huel and an investor in Zoe, appeared in Facebook 
ads promoting both brands’ products.  As the ASA rulings 
explain, Mr Bartlett appeared in an ad for Zoe which contained 
an image of him with a patch on his arm which contained the 
text “Zoe” and an overlayed quote which stated “If you haven’t 
tried ZOE yet, give it a shot.  It might just change your life.”2  Mr 
Bartlett also appeared in two ads for Huel.  The first ad “featured 
an image of Huel’s Daily Greens drink with text that stated “‘This 
is Huel’s best product’ Steven Bartlett”3 and the second “showed 
two videos side-by-side; one showed Steven Bartlett and the other 
showed a person looking at their mobile phone.  Superimposed text 
between the videos stated “Is Huel actually nice?”.  Bartlett stated, 
“This is the best product that Huel have released.””4.

Mr Bartlett did not make his financial connections with either 
of the companies clear in the promotional posts, which the ASA 
held violated transparency rules set by the CAP Code.  The ASA 
found that, by not clearly disclosing these ties, the advertise-
ments were misleading to consumers in breach of Rules 3.15 and 
3.36 of the CAP Code.  These consumers may have been influ-
enced by Bartlett’s endorsements without knowing about his 
financial interest in the companies.  The ASA ruled that the ads 
were misleading and issued a ban on the content, instructing 
Huel and Zoe “to ensure that future ads did not misleadingly omit 
material information regarding commercial relationships”.7 

Legal developments across Europe also point to a growing 
trend toward brand accountability.  In Germany, the courts 
have penalised brands for non-compliance in influencer 
marketing campaigns.  Luisa-Maxime Huss, a fitness influ-
encer, posted on Instagram to promote a raspberry jam brand 
by linking to the manufacturer’s Instagram profile using a 
“tap tag”, which led users to the product’s website.  Despite 
receiving compensation for this promotional post, it was not 
labelled as advertising.  The Federal Court ruled that this was a 
violation of German competition law as the commercial intent 
of the post was not sufficiently disclosed.  The court empha-
sised that the overall impression of the post, which presented 
the product positively without any critical distance, quali-
fied it as a commercial practice.  The post was required to be 
removed for not complying with transparency rules.

Similarly, the Italian Antitrust Authority, Autorita’ Garante 
della Concorrenza e del Mercato (“AGCM”), has taken action 
against brands whose campaigns lacked adequate advertising 
disclosures.  In 2020, the AGCM investigated whether Barilla 
and the micro-influencers it worked with to promote its “Pan di 
Stelle” chocolate cream were complying with rules regarding 
transparency in advertising.  Although the AGCM did not 
impose sanctions, it did accept the commitments from Barilla 
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actions under the brand’s direction caused specific harm or 
financial loss and, secondly, tie that to the brand’s involvement 
or approval.  That may not be straightforward.

The Copyright, Designs and Patents Act 
1988
The Copyright, Designs and Patents Act 1988 (“CDPA”) grants 
creators exclusive rights to protect their original works.  These 
rights include the ability to decide how their work is used, 
reproduced or distributed, and to seek remedies if these rights 
are infringed.  Copyright applies to a wide range of creative 
outputs, including literary, musical, artistic and film works, as 
well as sound recordings and broadcasts.  Copyright infringe-
ment occurs when a protected work is used without the crea-
tor’s permission in a manner that violates their exclusive 
rights.  Remedies for infringement under the CDPA may include 
injunctions, damages, or delivery up of infringing copies. 

Influencer marketing often involves the use of music, 
images or video content, making copyright compliance a crit-
ical consideration.  Common infringements include the unli-
censed use of music tracks in promotional videos, using 
copyrighted images without permission, or “remixing” or 
“stitching” existing content without crediting or compen-
sating the original creators.  These practices can expose influ-
encers and the brands they collaborate with to potential legal 
liability.  For brands, the risk extends to vicarious liability, 
where they may be held accountable for copyright infringe-
ments committed by influencers acting on their behalf.  This 
issue has been explored in recent cases in the US:

In the case of Universal Music Group Recordings, Inc. v. Vital 
Pharmaceuticals, Inc.,15 the music label UMG alleged that Vital 
Pharmaceuticals, the producer of “Bang” energy drinks, used 
UMG-owned music in its promotional campaigns without 
obtaining proper licences.  These campaigns included  
influencer-created content shared on platforms like TikTok.  
UMG claimed that this unauthorised use constituted copy-
right infringement.  The Court held that Vital Pharmaceuticals 
had exercised sufficient control over the social media influ-
encers it partnered with (by directing the creation of promo-
tional content and benefiting financially from the influencers’ 
posts), making the company potentially vicariously liable for 
copyright infringement. 

A similar dispute arose in Sony Music Entertainment v. 
Gymshark Limited,16 where Sony alleged that Gymshark posted 
videos on platforms like Instagram and TikTok using music 
from Sony’s artists without permission.  The complaint also 
implicated Gymshark’s collaborations with influencers, who 
created and posted videos featuring the music.  These videos 
were later shared on Gymshark’s social media channels, often 
in exchange for compensation or free products.  Although the 
case ultimately settled out of court, it underscores the risks 
brands face when using influencer-generated content that 
incorporates copyrighted materials.

These cases remind brands making use of influencer 
marketing of the potential legal pitfalls and the importance 
of proactive copyright compliance – brands and influencers 
can avoid costly disputes by obtaining proper licences and 
ensuring compliance with copyright law.

Conclusion
The rapid rise of influencer marketing has undoubtedly trans-
formed advertising.  While influencers are the visible face of 
campaigns, brands should also be mindful that they too can be 
scrutinised and penalised when promotional content fails to 

The Consumer Protection from Unfair 
Trading Regulations 2008
The Consumer Protection from Unfair Trading Regulations 
2008 (“CPRs”) is a key piece of legislation in the UK that aims 
to protect consumers from unfair, misleading and aggres-
sive commercial practices.  The CPRs were enacted to imple-
ment the Unfair Commercial Practices Directive (“UCPD”) 
(Directive 2005/29/EC), which prohibits misleading actions, 
omissions and coercive practices, and requires transpar-
ency in advertising.  The CPRs assess the impact of marketing 
practices from the perspective of the average consumer, 
defined as someone who is reasonably informed, observant 
and cautious.  However, there is no need to prove that actual 
consumers have been misled; it is sufficient to demonstrate 
that the practice was likely to have an effect.  One of the most 
critical aspects of the CPRs for influencers is the requirement 
to disclose their commercial relationships.  If influencers 
have received payment, gifts or other incentives to promote a 
product or service, they must make this clear to their audience.  
Transparency in these cases is essential to avoid misleading 
consumers about the nature of the endorsement.

The CPRs as originally enacted did not give consumers a 
private right of redress against those engaging in misleading 
practices.  Following a review by the Law Commission and 
Scottish Law Commission in 2010, the need for a private 
enforcement mechanism for victims was addressed.  In 2014, 
the CPRs were amended11 to introduce a new Part 4A to the 
legislation, providing consumers direct rights of redress 
against those breaching the CPRs.  Under Regulation 27J, a 
consumer has a right to recover damages if the consumer has:
(a) incurred financial loss that the consumer would not have 

incurred if the prohibited practice in question had not 
taken place; or

(b) suffered alarm, distress or physical inconvenience or 
discomfort that the consumer would not have suffered if 
the prohibited practice in question had not taken place.

It is important to note that the right to recover damages 
under Regulation 27J is only triggered if the following condi-
tions set out in Regulation 27A are met:
(a) the consumer enters into a contract with a trader for the 

sale or supply of a product or goods by the trader, or the 
consumer makes a payment to a trader for the supply of a 
product;

(b) the trader must have engaged in a prohibited practice 
(a misleading action,12 a misleading omission13 or an 
aggressive practice14); and

(c) the prohibited practice is a significant factor in the 
consumer’s decision to enter into the contract or make 
the payment.

Regulation 27J was introduced to address the gaps left 
by existing remedies, like the Misrepresentation Act 1967, 
by enabling consumers to recover losses stemming from 
misleading or aggressive commercial practices.  While it 
provides a route for seeking damages, its practical application 
faces significant barriers, including limited consumer aware-
ness and challenges in proving a direct causal link between the 
unfair practice and the loss. 

Consumers, in most cases, will look to the brand rather than 
the influencer for recourse (in particular as there is a question 
mark over whether “traders” would include influencers), and 
those brands are responsible for ensuring that their marketing, 
including influencer-led campaigns, adheres to the law.  Where 
the influencer is at the origin of the prohibited practice, the 
consumer will firstly need to demonstrate that the influencer’s 
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comply with legal and ethical standards.  In the UK, the ASA’s 
rulings serve as a deterrent to businesses and influencers who 
may be tempted to flout the rules.  Brands must recognise that 
these public rulings can lead to more than just financial losses.  
The naming and shaming of offenders in this manner harms 
their reputation in the market and forces consumers to recon-
sider whether the product or service being offered is one that 
can be trusted. 

In addition to adhering to the CAP Code and CPRs, brands 
can ensure good practice in their influencer marketing 
strategy by adhering to the Influencer Marketing Code of 
Conduct (the “Code”), jointly published by the Incorporated 
Society of British Advertisers (“IBSA”) and the Influencer 
Marketing Trade Body (“IMTB”).17  The Code aims to “raise 
standards of conduct in influencer marketing and advertising” by 
setting out guidelines relating to disclosure and transparency 
for brands, agencies and influencers to follow when engaging 
in marketing campaigns.  The latest version of the Code also 
introduces a section focused on protecting consumers from 
harm “which might be caused by the content or placement of 
influencer ads”; a clear recognition of the impact influencer- 
led marketing can have on consumers.  The Code places the 
responsibility to prevent potential harm with both the brands 
and influencers jointly, and imposes a positive duty on all 
involved to “take all reasonable steps to prevent harm which might 
arise from the content or placement of influencer marketing”.

Brands are uniquely positioned to act as gatekeepers in influ-
encer marketing.  They control campaign budgets, set objec-
tives and provide final approvals for promotional content.  
This control gives them the leverage to enforce transparency 
by requiring influencers to label sponsored content clearly, 
ensuring disclosures are visible.  Holding brands liable for 
violations incentivises them to exercise this leverage respon-
sibly.  For example, brands could implement stricter vetting and 
training for the influencers they work with, to ensure that they 
are aware of regulatory requirements, thereby reducing the risk 
of publishing misleading claims.  Increasing brand liability also 
benefits consumers.  Transparency enables fair competition 
and also aligns with broader regulatory efforts under frame-
works like the Digital Services Act, which introduces new obli-
gations for commercial transparency on digital platforms.

As influencer marketing continues to grow, brands will 
take greater responsibility for ensuring transparency in their 
campaigns.  By embracing proactive oversight, enforcing clear 
contractual obligations and leveraging their gatekeeping role, 
brands can foster consumer trust and avoid regulatory penalties. 
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Hausfeld is a specialist litigation practice, resolving legal disputes glob-
ally with a bold and often pioneering approach.  Working alongside our 
clients, we shape law and transform legal practice with new ideas.  Our 
ability to embrace flexible fee structures and case funding enables our 
clients to pursue dispute resolution with no or limited legal cost risk or 
up-front financial burden.  The firm’s largely conflict-free platform means 
that it can take instructions where other firms cannot.  We have consid-
erable expertise in doing so for complex, high value disputes and our 
opponents are typically Magic/Silver Circle and top US firms.
We bring a visionary yet pragmatic approach to resolving claims, whether 
for a single client or a group working collectively.  Our lawyers act for 
businesses, public entities, charities, institutional investors, shareholders, 
and individuals across the areas of antitrust/competition, commercial 
and financial disputes, environmental law, product liability, human rights, 
and technology and data breach issues.  With offices across the US and 
Europe, we have won landmark trials, negotiated complex settlements, and 
recovered billions for clients – often after hard-fought litigation against the 
biggest names in the legal market.
Socially minded and champions for the best corporate governance, we are 
proud to be at the forefront of the legal profession in improving access to 
justice for both individuals and businesses.  That makes for a profoundly 
different law firm.

At a glance:
 ■ 12 offices worldwide: with offices in the US, continental Europe and the 

UK, we work seamlessly on a global basis.
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experience in alternative dispute resolution, including arbitration, expert determination and mediation.
Demica has acted for a diverse range of clients including UK and international corporations in the financial services, technology, energy, 
hospitality and retail sectors, high-net-worth individuals, and public sector clients such as UK government agencies and local authorities.
Demica has a strong commitment to racial justice and social mobility in the workplace and is an active member of Hausfeld’s Diversity, Equity 
and Inclusion Committee as well as our Racial Justice and Social Inclusion Working Groups.
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Greg Lascelles advises clients in high-stake matters covering complex international commercial litigation, arbitration, regulatory investiga-
tions and legislative hearings.
His practice focuses on solving disputes relating to serious fraud, securities (misselling, mismanagement and close-outs), negligence, guar-
antees and indemnities, director liability, shareholder matters, M&A disputes (warranties and earn-outs) and data breach issues.  He joins 
Hausfeld from Covington.
He has been involved in groundbreaking High Court and FCA disputes relating to, among other things, market abuse, director disqualifica-
tion and collective selling, as well as in the Supreme Court on the interpretation of standard contractual clauses.  Greg’s regulatory matters, 
including at the FCA, FRC, SFO and Insolvency Service, have related to market abuse and financial statement reporting.
Greg’s recent High Court cases have been listed in The Lawyer’s Top 20 cases of the year in 2019, 2020 and 2023.
He acts for major corporates, financial institutions, entrepreneurs and individuals, with a broad range of experience across financial services, 
life sciences, technology, manufacturing, construction, music, sport, real estate and consumer goods.
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 ■ 15 languages spoken at the firm: the team also instructs dual qualified 
lawyers admitted to the Bar in Australia, France, Greece, Spain and 
New Zealand.

 ■ 170+ lawyers: our team of lawyers act tirelessly for our clients and have 
achieved many precedent-setting decisions and settlements.

 ■ 53 awards won: within the last four years, we have won 53 prestigious 
awards for our bold and innovative approach to dispute resolution.

 ■ 660 individual rankings: our lawyers have been ranked as leaders in 
their field 660 times by leading legal industry publications, including 
The Legal 500 and Chambers and Partners in the last five years alone.

www.hausfeld.com

■ 47% women lawyers worldwide: we are a gender diverse firm.
■ 35% women Partners worldwide: we have an excellent track record of 

promoting women.
■ 62% of our London team and 58% of our lawyers are female.
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The International Comparative Legal Guides 
(ICLG) series brings key cross-border insights to legal 
practitioners worldwide, covering 58 practice areas.

Litigation & Dispute Resolution 2025 features four 
expert analysis chapters and 24 Q&A jurisdiction  
chapters covering key issues, including:

 Litigation – Preliminaries
 Before Commencing Proceedings
 Commencing Proceedings
 Defending a Claim
 Joinder & Consolidation
 Duties & Powers of the Courts
 Disclosure
 Evidence
 Judgments & Orders
 Settlement
 Alternative Dispute Resolution
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